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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC Case No. 84 / 2007 
 
 

 Tarun Kalita, aged 44 years  ..................... Claimant 
 S/o Late Dandiram Kalita 
 R/o village – Likhagaon,  

P.O. – Pithakhowa, P.S. – Tezpur 
Dist. - Sonitpur 

 
-Versus- 

 
1.  Sri Santumoni Kushari   ..................... Opp. Parties 
 S/o Bimal Kushari 
 Village, P.O. & P.S.  - Demoul 
 Dist. – Dibrugarh 
 (Owner of Vehicle No. AS-04C-7676) 
 
2. Struck of vide order dated 21-06-2014 
 
3. The New India Assurance Co. Ltd., 
 Ulubari, Guwahati 
 (Insurer of Vehicle No. AS-04C-7676) 
 
 
 

ADVOCATE WHO APPEARS 
 
 

For the claimant   :- ………………………, Advocate 
 

For the Opp No. 1.& 2  :-  …………………………, Advocate 
 

For the Opp No. 3  :-  ………………………, Advocate 
 
 

Date of Argument  :- 25-02-2016 
 

Date of Judgment  :- 26-02-2016 
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JUDGEMENT 
 
 

  This is a petition filed u/s 166 of MV Act. 
 
  Brief facts of the case is that – 
 
  On 23-11-2005 while claimant was proceeding with bicycle and 

reached near Rangamati, a Tata Sumo Regd. No. AS-04C-7676 driven by its 

driver Sri Kamakhya Das in rash and negligent manner hit the claimant from his 

back side. As a result the claimant sustained severe bodily injury and the cycle 

was fully damaged, and also destroy the biscuits which the claimant was carrying 

on bicycle. Hence the claimant has claimed compensation of Rs. 5,00,000/- along 

with an interest @14% per annum.  

 

   The O.P. No. 1 & 2 did not contest the case, so the case proceed 

against them ex-parte.  

 
  The OP. No. 3 has contested the case by filing Written Statement. 

The WS filed by Op No. 3 contesting and controverting the averments of the 

petition stating inter-alia that the petition is not maintainable and there is no 

cause of action, the claim is hit by the principle of the waiver, estoppel and 

acquiescence. The answering Op denied all the liabilities. Save and except 

specifically admitted in this WS, the rest of the statements and allegations are 

denied. The answering OP denying all the averments of the petition stating that 

the answering OP has no personal knowledge about the truthfulness of such 

statements as made by claimant. Besides the compensation claimed to the tune 

of Rs.5,00,000/- is imaginary, baseless and highly exorbitant, as such the 

claimant is not entitled to claimed that compensation. That apart the driver of 

the offending vehicle has no valid DL. So, the liability if arises, must goes against 

the owner of the offending vehicle. It is also submitted that due to negligence of 

the claimant the accident took place, who tried to cross the NH-52 by violating 

the traffic rules, so the accident took place. Under such circumstances the 

claimant is not entitled to get the compensation hence, praying for dismissed the 

case.  
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  Upon hearing and pleadings of parties and pleadings, issues are 

framed as follows :- 

 

ISSUES 

 

1. Whether the alleged accident took place due to rash and negligent 

driving of the driver of the vehicle No. AS-04C-7676 ? 

 

2. Whether the claimant is entitled to any compensation and if yes what 

will be the quantum of compensation and by which of the 

respondents entitled to pay the compensation ? 

 

  The claimant has adduced himself as a CW-1. Though OP did not 

adduce any evidence, but they duly cross examined the claimant’s witness. 

 
  I have also heard arguments, put forwarded by both parties. 

 
  The point for discussion in this case are as follows :- 

 
ISSUE NO. 1  

 
  Examined claimant Tarun Kalita as CW-1 stated that on 23-11-

2005 while he was proceeding with a bicycle and reached near Rangamati, a 

Tata Sumo Regd. No. AS-04C-7676 driven by its driver Sri Kamakhya Das in rash 

and negligent manner hit the claimant from his back side. As a result the 

claimant sustained severe bodily injury and the cycle was fully damaged, and 

also destroy the biscuits which the claimant was carrying on bicycle. After the 

said accident, a police cas was registered in Tezpur P.S. vide GD Entry No. PS-

757 Dated 23-11-2005 against the driver of the offending vehicle. As such he 

claimed Rs. 8,00,000/- as a compensation. 

 
  He exhibited the following documents :- 

 
Ext. 1  : is the Form 54 

Ext. 2, 2(1)  : are discharge certificate, prescription 
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Ext. 3  : Prescription  

Ext. 4 : is laboratory report  

Ext. 5 : is ECG  

Ext. 6, 6(1) : Money Receipt  

Ext. 6(2), 6(3) : Bills 

  
   Though he has been exposed to long cross examination but the 

evidence as to due to rash and negligent driving of the driver of the offending 

vehicle, the aforesaid accident took place where claimant sustained injury has 

remained unchallenged. As such the Issue No. 1 is decided in favour of the 

claimant.  

 
ISSUE NO. 2  

 
  In regard to Issue No. 2, according to Ext. No. 1 Form 54, the 

accident took place on 23-11-2005  at 1:00 PM at Niz Bihaguri on NH-52 and the 

offending vehicle was insured with the New India Assurance Co. Ltd. vide policy 

No. 530201/31/04/06549 which was valid till 30-03-2006. So, the accident was 

occurred within the validity of the insurance. Ext. 1 has not challenged by OP. 

WS also silent that at the relevant time of accident, the insurance of the vehicle 

was not in order in any form. In absence of such plea, it can safely be held that 

at the time of accident, the insurance of the vehicle was valid. So, the OP No. 3 

i.e. New India Assurance Co. Ltd. is liable to pay the compensation. 

 
  Now the question come, as to what will be just and reasonable 

amount of compensation the claimant is entitled to get. 

 
  A perusal of the claim petition, it appears that the claimant has 

filed this case for compensation of Rs. 5,00,000/- in the Court. But CW-1 claims 

in court to award Rs. 8,00,000/- which goes beyond the pleadings. Though in the 

claim petition, claimant stated that he was suffering from severe injury in the 

accident, but claimant fails to show any such believable valid documents before 

the court. Ext. 2 shows that he has been admitted in E.N.T. Hospital on 23-11-

2005 and discharged on 26-11-2005 and taken treatment for sided paraphangel 

tumour. And he was treated for EUDOSCOPIC EXCISSION. Similarly, Ext. 3 also 
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shows that he has been treated for post paraphangel tumour. Other than 

aforesaid documents the claimant has failed to produce any documents so that 

he has been suffered grievous injury. In absence of such documentary evidence 

in this case it can be safely considered for compensation of on the injury.  

 
  Accordingly guideline provided by the Hon’ble Supreme Court in 

Raj Kumar -Vs- Ajay Kumar decided on 10-10-2011 vide Manu / SC / 1018 / 

2010, the general principle for computation of compensation of injury case is 

adopted here as follows :- 

 
  In regard to pecuniary damages, i.e., general damage in the claim 

petition and the claimant stated that he has been continuous treatment till the 

date of filing of the case. But, the claimant admitted in cross examination that he 

is still deals in business by taking biscuits from Tezpur to Dhekiajuli on bicycle. 

So, the question any disablement caused him hampers in his daily earnings has 

not aroused. The claimant has produced some cash memos amounting to 

Rs.36,362/- for his treatment. The OP has not challenged the aforesaid cash 

memos in any formed. The claimant has failed to produce any documents to 

show that he has been continuously treated from the date of accident till the 

date of filing of the case. However, from the documents, we can presume that he 

has been intermittently treated for about 4 days. Whatever it may be, the 

claimant is a man of 44 years so definitely he has to suffering for more than one 

month due to injury and other ailment sustained in the accident. Though 

claimant stated in the petition that his monthly income is Rs. 5,000/- per month, 

but he failed to submit any authenticate income certificate. As such, if we 

presume that he being unskilled labour, his notional income is Rs. 4,000/- per 

month. So, loss of income due to the accident can be computed for Rs.4,000/-. 

It may also be noted that the claimant himself admitted that he is still continue 

his business by selling biscuits carrying from Tezpur to Dhekiajuli on cycle. On 

the other hand, the claimant has submitted cash memos valued Rs. 36,362/-.  

If we think a lump sum of Rs. 2,000/- as a transportation cost of the claimant 

for his treatment and also a cost of attendance of Rs. 2,000/-, so total 

pecuniary damage comes to Rs. 44,362/-. 
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  In regard to non-pecuniary damages, it has already stated that 

due to injury, the claimant has definitely suffered. So, in the head of loss and 

suffering, I think an amount of Rs. 2,000/-, and loss of amenities is assessed to 

Rs. 2,000/- are reasonable. So, total non-pecuniary damage comes to Rs. 

4,000/-. Therefore, total compensation comes to Rs. 44,362/- + Rs. 4,000/- = 

48,362/-. 

 

O R D E R 

 

  In the result, the claim petition is allowed, awarding Rs. 48,362/- 

(Rupees forty eight thousand three hundred and sixty two) only with interest 

thereon @ 6% per annum from the date of filing of the affidavit on evidence i.e. 

19-09-2015 till realisation. OP No.3 the New India Assurance Co. Ltd., Tezpur 

Branch is directed to make payment of the aforesaid amount within a period of 

90 days by way of account payee cheque in the name of claimant. Failing which, 

the OP No. 3 shall be liable to pay future interest at the same rate from date of 

filing of the affidavit on evidence till realisation.  

 

    Given under my hand and seal on this 26th day of February, 2016. 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 


